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Abstract: As a social problem, domestic violence is getting worse and worse, which is not 
conducive to the construction of a harmonious society. However, in the legal system of China, 
domestic violence belongs to the Civil Law and Marriage Law. It is not clear in the Criminal Law 
whether domestic violence is to be sentenced and the sentencing standards. As a result, incidents of 
domestic violence are common. Therefore, it is of great practical significance to prevent and cure 
domestic violence from the perspective of Criminal Law. This paper explores the issue of domestic 
violence from the perspective of Criminal Law to better guide practical work. 

Do not Talk to Strangers is the first TV play in China to reflect domestic violence. The play has 
caused strong social repercussions, and domestic violence has become a problem of public concern. 
Domestic violence leads to the loss of warmth and crisis in the family, which leads to the 
breakdown of the family and the bloody tragedy, and is not conducive to the stability and harmony 
of the society. In the legal field, research on domestic violence is often concentrated in the fields of 
Civil Law and Marriage Law. In fact, domestic violence is closely related to Criminal Law, and 
domestic violence that seriously constitutes a crime should be included in the Criminal Law system 
and punished. However, at this stage, the legislation on domestic violence crimes is incomplete, and 
it is necessary to consider the legislation from the perspective of Criminal Law, which is conducive 
to improving the theory of Criminal Law for domestic violence and better guiding judicial practice. 

1. Raising of problems - starting from a case 

In April 2016, a man in Zhejiang had his wife's nose cut off, and his wife was a second-degree 
severely injured after forensic evaluation. According to interpretations of Criminal Law and 
relevant judicial, the man's behavior constituted the crime of intentional harm. This case happened 
just after the issuance of the Anti-Domestic Violence Law of the People's Republic of China. The 
public is paying close attention to the effect of the implementation of new regulations such as 
warnings and personal safety protection orders. At that time, such a tragic domestic violence crime 
happened, which aroused the public's attention to the domestic violence and actively examined the 
domestic violence crime. In fact, this domestic violence crime is not exceptional. In recent years, it 
frequently appears in news reports young children have been beaten to death by their parents, and 
old people have been beaten to death by their children. Among them, domestic violence between 
husband and wife accounts for the largest proportion, and it is more common that only the nose is 
cut or bitten by the spouse. From the natural confrontational analysis of the body, the wife is often 
the victim of domestic violence between husband and wife. However, there are also cases in which 
the husband has been cut off his reproductive organs and bit off his nose. Thirty years ago, legal 
researchers suggested that domestic violence crimes are increasingly prominent among female 
crimes, and the trend is more obvious. In practice, domestic violence crimes are not limited to 
intentional harm, there also exists intentional homicide, rape, forced obscenity, abuse, abandonment, 
and illegal detention. 

Throughout the current domestic violence laws and regulations in China, we know that the 
criminal rules and norms system of domestic violence crime is not perfect. The Anti-Domestic 
Violence Law and the Marriage Law are only attached to the Criminal Law. The part of legal 
responsibility involves the provisions on criminal responsibility investigation of serious domestic 
violence. What crimes are investigated and how they are investigated are all left to the Criminal 
Law for regulation. However, the crime of domestic violence is not specially designed in the current 
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Criminal Law of our country, and the related crimes related to domestic violence are also scattered 
in various articles, which leads to a great controversy on the nature of domestic violence crime 
(such as intentional injury crime and abuse crime) in the judicial practice. In addition, the 
Anti-Domestic Violence Law stipulates the personal safety protection order, but issues such as how 
to interact with criminal coercive measures and Criminal Law in practice need to be resolved [1]. 
According to the Anti-Domestic Violence Law, the public security organ shall issue a warning letter 
for minor domestic violence; for serious domestic violence, the public security organ shall carry out 
administrative punishment. This provision is more administrative in nature, and it is difficult to 
match the punishment, so the connection between administrative punishment and punishment 
appears. Therefore, we should analyze the crime of domestic violence deeply on the basis of 
criminal law and criminology and construct the criminal legislation and judicial system actively to 
make up the deficiency of legislation and better guide the judicial practice. 

2. Strategy of solving the problems - perfecting the regulation of Criminal Law 

2.1 To add domestic violence crime in Criminal Law 
At present, the legislation of special domestic violence crime is not clear, and it is convicted and 

sentenced only based on the existing charges. As for whether to add the crime of domestic violence 
or to modify the provisions of the Criminal Law, there is a big debate in the legal field. It has been 
pointed out that the reason for adding new charges is that there are quite different between the main 
body of domestic violence crime, sentencing and general crime. In addition, it is related to other 
more complex factors, such as economy and ethics, so it is improper to deal with general crime. 
Some people also agree with the amendment of the relevant charges of the Criminal Law, which 
will not affect the stability and authority of the law. Considering various aspects, the author points 
out that the crime of violence interference in marriage freedom and abuse can be cancelled, and 
then the crime of domestic violence can be added to design specific charges. This practice is more 
reasonable, which can clearly distinguish between general crime and domestic violence crime and is 
consistent with the characteristics of domestic violence crime. It has strong operability, obvious 
deterrent effect, and can effectively prevent crime. At the same time, in order to protect the human 
dignity and legal rights of women, "marital rape" should be regarded as a crime. In addition, for the 
attempted intentional injury, we can learn from the practice of Taiwan, and add "atrocity crime" in 
the Criminal Law [2]. 

2.2 To further refine the legal hierarchy of domestic violence 
We should establish corresponding legal norms for different objects, especially the judicial 

institutions, public security disposal and their connection, and analyze the effectiveness of 
interventions. Although any member of the family may be a victim of domestic violence, the status 
of the elderly, children, and women is even more vulnerable. Just as we have formulated a series of 
legal provisions on the protection of women's rights and interests, we should also be based on 
special laws for children and the elderly. In this regard, we can refer to foreign legislation. For 
example, the United Kingdom has enacted a series of bills such as the Family Act 1996, the 
Domestic Violence and Crimes and Victims Act 2004, and the Children Act 1989 [3]. At the same 
time, in the legal system against domestic violence, in addition to determining the punishment of 
perpetrators, the UK also requires the judiciary to adopt mandatory protections such as children 
emergency protection orders, children evaluation orders, harassment orders, possession orders, and 
mutual obstruction orders and implemented a special observation mechanism based on domestic 
violence. In addition, in view of the disadvantaged position of the physical confrontation of the 
vulnerable family members, we should formulate special laws and regulations on physical 
protection by combining the foreign legislative experience, such as the Sexual Assault Prevention 
Act promulgated by Singapore to provide effective legal protection for disadvantaged members. 

2.3 To increase the statutory penalty for crimes of domestic violence properly 
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At present, there are only three types of Criminal Law related to domestic violence crimes, 
namely free punishment, property punishment and life penalty. Although the Anti-Domestic 
Violence Law specifies punishment methods such as warnings and personal safety protection orders, 
there are no such provisions in the Criminal Law. The continuing characteristics of domestic 
violence crimes are obvious, so we should increase the punishment of forbidding contact with the 
victim and depriving the criminal of his qualification in a specific time. For violence that ignores 
family relationships, it can increase the reputation punishment of the offender to alert him to his lost 
reputation. Property rights should be deprived of in the event of harm to the victim to seize the 
family economy. 

2.4 To give the procuratorate the right to initiate public prosecution for private prosecution 
Throughout the current Criminal Law, the crime of violent interference in the freedom of 

marriage and the crime of abuse are included in the scope of private prosecution [4]. In domestic 
violence crimes, women are often the victim and their family status is low. Coupled with the 
influence of the traditional notion that "house ugliness must not be publicized", violence often 
escalates and is repeated. As a result, fewer women took the initiative and some even dared not sue. 
In this regard, the procuratorate should promptly intervene and prosecute domestic violence crimes 
to effectively protect the rights and interests of the victims and prevent them from being beaten 
again. It is worth noting that the right of the victim to prosecute is reserved. Different from general 
criminal crimes, domestic violence crimes are designed in various fields, such as ethics and family 
relationships. Therefore, we should adhere to the principle of "private law autonomy" to avoid 
affecting citizens' rights due to abuse of state public rights. The procuratorate should obtain the 
consent of the victim in advance before initiating public prosecution. 

2.5 To establish the system of inversion of evidence 
Through a large number of case analysis, we know that most domestic violence crimes involve 

different degrees of personal privacy, so there are often problems such as authentication difficulty 
and lack of evidence in judicial practice [5]. According to the reflection of the situation of the 
women's federation, whether they are injured are the first thing to ask during the visit of the victims 
of domestic violence. Once the victims are found to have trauma, they should go to hospital in time 
to identify the injury to obtain strong evidence and effectively protect them. However, there is a 
certain gap between the expectation and the reality. Even if the injury identification is obtained, the 
evidence is still insufficient, and the witnesses are often family members. Because the family status 
of victim is generally low and the victim is in a weak position, the principle of "who claims, who 
adduces evidence" must not be adopted for the burden of proof in order to protect their legitimate 
rights and interests. Otherwise it will lead to the victim's disadvantaged position and increase the 
difficulty of conviction. Therefore, as long as the mental and physical trauma of the victim exists, 
we can adopt the method of inversion of burden of proof or presumption of fault liability. 

3. Conclusion 

At present, domestic violence in China continues to grow, and it still develops into a serious 
social and legal problem. However, the current criminal law of our country does not stipulate 
domestic violence specifically, which is only dealt with by the crime of abuse, abandonment and 
intentional injury. It is precisely because of the lack of pertinence and severity of the punishment 
measures in domestic violence cases that the perpetrators become more rampant after not being 
punished, leading to serious consequences. Therefore, the author believes that it is necessary to put 
domestic violence into punishment, which needs to be solved urgently. The earlier we establish an 
independent crime of domestic violence and sentencing standards, the sooner we can curb domestic 
violence. Only when there are strict and clear regulations on domestic violence can potential 
perpetrators be afraid and respect the rights of other family members. Only in this way can we 
ensure family harmony from the perspective of criminal law to protect the rights of every family 
member, which can be conducive to the construction of a harmonious society, and can smoothly 

-252--252-



realize the real significance of law to maintain social order. 
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